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AG ANNOUNCES CONVICTION UPHELD  

FOR MURDER IN BULLOCK COUNTY 

 
  

(MONTGOMERY) – Attorney General Luther Strange announced that the 
Alabama Court of Criminal Appeals upheld the murder conviction of a Union 
Springs man on Friday.  Kwesi Martez Allen, 21, was found guilty by a Bullock 
County jury in May of 2010 for the murder of Wilfred Heaird.  

Evidence presented at trial stated that Allen and his mother were at the 
Ponderosa Club in Union Springs.   According to the court record, Allen’s 
mother got into a fight with another woman, and after the fight was broken up, 
Allen left the club.  Allen came back holding a silver gun and shot and killed the 
victim Heaird, when he was aiming at someone else.  

The case was prosecuted at trial by Bullock County District Attorney Ben 
Reeves’ Office. Allen was convicted and sentenced to life imprisonment, and 
subsequently sought to have his conviction reversed on appeal.  

The Attorney General’s Appeals Division handled the case during the 
appeals process, arguing for the Alabama Court of Criminal Appeals to affirm 
the conviction. The Court did so in a decision issued on Friday, April 15.  
Attorney General Strange commended Assistant Attorney General Beth Slate Poe 
of the Attorney General’s Appeals Division for her successful work in this case.  

 

*For additional information regarding this case, a copy is attached of the memorandum opinion 
of the Alabama Court of Criminal Appeals.  
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CR-09-1395 B u l l o c k C i r c u i t C o u r t CC-09-67 

K w e s i M a r t e z A l l e n v. S t a t e o f Alabama 

WELCH, P r e s i d i n g J u d g e . 

K w e s i M a r t e z A l l e n was c o n v i c t e d o f murde r , a v i o l a t i o n 
o f § 13A-6-2, A l a . Code 1975. The t r i a l c o u r t s e n t e n c e d A l l e n 
t o s e r v e a t e r m o f l i f e i m p r i s o n m e n t . The t r i a l c o u r t o r d e r e d 
A l l e n t o p a y a l l a p p r o p r i a t e a s s e s s m e n t s , o r d e r e d A l l e n t o p a y 
a $2,000 f i n e , and o r d e r e d A l l e n t o p a y r e s t i t u t i o n . A l l e n 
f i l e d a m o t i o n f o r a new t r i a l , w h i c h was d e n i e d . T h i s a p p e a l 
f o l l o w e d . 

A l l e n does n o t c h a l l e n g e t h e s u f f i c i e n c y o f t h e e v i d e n c e ; 
t h e r e f o r e , a b r i e f r e c i t a t i o n o f t h e f a c t s w i l l s u f f i c e . 
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M a r q u i t a Dent t e s t i f i e d t o t h e f o l l o w i n g . On November 
15, 2008, Dent a r r i v e d a t t h e P o n d e r o s a C l u b i n U n i o n S p r i n g s 
a t a p p r o x i m a t e l y 10:30 p.m. A t some p o i n t i n t h e e v e n i n g , 
Dent saw E r i c a H a r r i s and E d i t h A l l e n , A l l e n ' s m o t h e r , g e t 
i n t o a f i g h t . E r i c H a r r i s , E r i c a H a r r i s ' s b r o t h e r , and A l l e n 
d i s b a n d e d t h e f i g h t . Dent t e s t i f i e d t h a t A l l e n s a i d , " A i n ' t 
n obody g o i n g t o do n o t h i n g t o my mama." ( R . 1 3 7 . ) Dent saw 
A l l e n l e a v e t h e c l u b and come b a c k i n h o l d i n g a s i l v e r gun. 
A l l e n p o i n t e d t h e gun t o w a r d t h e dance f l o o r . Dent saw 
W i l f r e d H e a i r d s t a n d i n g n e a r E r i c H a r r i s , and when A l l e n f i r e d 
t h e gun, H e a i r d f e l l t o t h e g r o u n d . Dent r a n t o H e a i r d , who 
was h e r u n c l e , and r e a c h e d u n d e r h im t o h e l p h im up. Dent 
t e s t i f i e d t h a t she r e a l i z e d t h a t h e r hands were c o v e r e d i n 
b l o o d , and she t e s t i f i e d t h a t H e a i r d d i d n o t move o r s a y 
a n y t h i n g . 

The S t a t e p r e s e n t e d e v i d e n c e t h a t H e a i r d d i e d as a r e s u l t 
o f t h e g u n s h o t wound w h i c h he r e c e i v e d . 

E r i c a H a r r i s t e s t i f i e d t h a t she saw A l l e n w e a r i n g a r e d 
s h i r t on t h e n i g h t o f t h e s h o o t i n g , b u t she d i d n o t see who 
s h o t H e a i r d . G r e g o r y R o b b i n s t e s t i f i e d t h a t he was a t t h e 
P o n d e r o s a C l u b on t h e n i g h t o f t h e s h o o t i n g and t h a t he saw a 
man w i t h a r e d s h i r t w i t h a gun b u t d i d n o t see t h e s h o o t i n g 
i t s e l f . K a t h y Swanson t e s t i f i e d t h a t she was a t t h e P o n d e r o s a 
C l u b on t h e n i g h t o f t h e s h o o t i n g and t h a t she saw a man w i t h 
a r e d s h i r t and " d o " r a g on h i s head f i r e a gun, and she n e x t 
saw W i l f r e d H e a i r d a f t e r he f e l l t o t h e g r o u n d . 

L i e u t e n a n t L o u i s M u r r a y w i t h t h e U n i o n S p r i n g s P o l i c e 
D e p a r t m e n t t e s t i f i e d t h a t on t h e n i g h t o f t h e s h o o t i n g , he 
went t o A l l e n ' s house b e c a u s e he r e c e i v e d i n f o r m a t i o n t h a t 
A l l e n was a s u s p e c t and t h a t A l l e n m i g h t be w e a r i n g a r e d 
s h i r t . L t . M u r r a y t e s t i f i e d t h a t when he a r r e s t e d A l l e n t h a t 
he had on " a r e d s h i r t , b l u e j e a n s w i t h some t y p e o f t e n n i s 
shoe p r i n t on t h e b a c k o f t h e p a n t s . He had a l o n g s i l v e r 
n e c k l a c e a r o u n d h i s n e c k , and he had on l i k e a w h i t e ' d o ' r a g 
on h i s h e a d . " ( R . 6 5 . ) L t . M u r r a y t e s t i f i e d t h a t A l l e n a l s o 
had a c e l l phone on h i s b e l t when he was a r r e s t e d . 

I . 

A l l e n a r g u e s t h a t t h e S t a t e " i m p r o p e r l y and i n t e n t i o n a l l y 
e l i c i t e d t e s t i m o n y o f l a w e n f o r c e m e n t t h a t t h e d e f e n d a n t 
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e x e r c i s e d h i s r i g h t t o r e m a i n s i l e n t . " ( A p p e l l a n t ' s b r i e f a t 
14.) However, A l l e n f a i l e d t o o b j e c t t o t h e s e s t a t e m e n t s a t 
t r i a l . ( R . 55-56, 64, 68.) 

" ' " [ T ] o p r e s e r v e an i s s u e f o r a p p e l l a t e r e v i e w , i t 
must be p r e s e n t e d t o t h e t r i a l c o u r t b y a t i m e l y and 
s p e c i f i c m o t i o n s e t t i n g o u t t h e s p e c i f i c g r o u n d s i n 
s u p p o r t t h e r e o f . ... An i s s u e r a i s e d f o r t h e f i r s t 
t i m e on a p p e a l i s n o t c o r r e c t l y b e f o r e t h i s c o u r t . " 
B u i c e v. S t a t e , 574 So. 2d 55, 57 
( A l a . C r . A p p . 1 9 9 0 ) . ' M c K i n n e y v. S t a t e , 654 So.2d 
95, 99 ( A l a . C r . A p p . 1 9 9 5 ) . 'Even c o n s t i t u t i o n a l 
i s s u e s must f i r s t be c o r r e c t l y r a i s e d i n t h e t r i a l 
c o u r t b e f o r e t h e y w i l l be c o n s i d e r e d on a p p e a l . ' 
Adams v. C i t y o f Pelham, 651 So.2d 55, 56 
( A l a . C r . A p p . 1 9 9 4 ) . " 

M e r c h a n t v. S t a t e , 724 So. 2d 65, 66 ( A l a . C r i m . App. 1 9 9 8 ) . 

T h e r e f o r e , b e c a u s e A l l e n p r e s e n t s t h i s argument f o r t h e 
f i r s t t i m e on a p p e l l a t e r e v i e w , i t i s n o t p r o p e r l y b e f o r e t h i s 
C o u r t and may n o t be c o n s i d e r e d . F u r t h e r , A l l e n ' s argument 
t h a t t h i s e r r o r s h o u l d be r e v i e w e d u n d e r t h e p l a i n e r r o r 
s t a n d a r d o f r e v i e w i s w i t h o u t m e r i t b e c a u s e t h i s s t a n d a r d o f 
r e v i e w o n l y a p p l i e s i n c a s e s w h e r e i n t h e d e a t h p e n a l t y has 
been i m p o s e d . See R u l e 45A, A l a . R. App. P. 

I I . 

A l l e n a r g u e s t h a t t h e t r i a l c o u r t e r r e d when i t a d m i t t e d 
i n t o e v i d e n c e p h o t o g r a p h s o f images c o n t a i n e d i n A l l e n ' s 
c e l l u l a r t e l e p h o n e . I n s u p p o r t o f t h i s c l a i m A l l e n a r g u e s : 
t h e p h o t o g r a p h s shown t o t h e j u r y were n o t f a i r and a c c u r a t e 
d e p i c t i o n s o f what t h e t e s t i f y i n g p o l i c e o f f i c e r a c t u a l l y 
o b s e r v e d , so t h e S t a t e s h o u l d have p r o v i d e d a d d i t i o n a l 
t e s t i m o n y t o e n s u r e t h e r e l i a b i l i t y o f t h e e v i d e n c e u n d e r t h e 
" s i l e n t w i t n e s s " t h e o r y ; t h e p o l i c e o f f i c e r ' s t e s t i m o n y was 
n o t q u a l i f i e d o r c o m p e t e n t w i t h r e s p e c t t o t h e p h o t o g r a p h s ; 
t h e S t a t e d i d n o t e x p l a i n "why i t t o o k so l o n g f o r t h e 
p h o t o g r a p h s t o be t a k e n o f t h e c e l l phone i m a g e s , o r i f t h e 
images c a p t u r e d on t h e c e l l phone was an a c c u r a t e d e p i c t i o n o f 
what was i n t e n d e d by t h a t p h o t o g r a p h e r " ( A p p e l l a n t ' s b r i e f a t 
p. 2 5 ) ; t h e r e was no t e s t i m o n y t h a t t h e p h o t o g r a p h i c images on 
t h e c e l l phone were a c c u r a t e d e p i c t i o n s o f what t h e y were 

3 

http://Ala.Cr.App.1990).'
http://Ala.Cr.App.1995
http://Ala.Cr.App.1994


p u r p o r t e d t o b e ; and t h e p r o b a t i v e v a l u e o f t h e p h o t o g r a p h s 
was o u t w e i g h e d by t h e i r p r e j u d i c e . None o f t h e f o r e g o i n g 
a r g u m e n t s was r a i s e d a t t r i a l ; t h e r e f o r e , t h e y have n o t been 
p r e s e r v e d f o r r e v i e w on a p p e a l . 

L t . M u r r a y t e s t i f i e d t h a t he e x a m i n e d p h o t o g r a p h i c images 
f o u n d i n A l l e n ' s c e l l u l a r t e l e p h o n e , and t h e images d e p i c t e d 
a s i l v e r gun and a b l a c k gun, a s i l v e r n e c k l a c e , j e w e l r y , 
p a n t s , and a r e d s h i r t . 1 L t . M u r r a y t e s t i f i e d t h a t someone a t 
th e p o l i c e d e p a r t m e n t t o o k p h o t o g r a p h s o f t h e images on t h e 
c e l l phone. When t h e S t a t e p r e s e n t e d t o L t . M u r r a y one o f t h e 
p h o t o g r a p h s f o r h i s i d e n t i f i c a t i o n a t t r i a l , A l l e n o b j e c t e d on 
th e g r o u n d s t h a t t h e p i c t u r e was " d o u b l e h e a r s a y , a p i c t u r e o f 
a p i c t u r e . " (R. 74.) The t r i a l c o u r t a s k e d t h e S t a t e t o have 
t h e w i t n e s s i d e n t i f y t h e p h o t o g r a p h , and L t . M u r r a y t e s t i f i e d 
t h a t t h e p h o t o g r a p h d e p i c t e d what he a c t u a l l y saw on A l l e n ' s 
c e l l phone. L t . M u r r a y t h e n a c k n o w l e d g e d t h a t i n t h e 
p h o t o g r a p h o f t h e c e l l - p h o n e image t h e s h i r t d i d n o t a p p e a r t o 
be r e d , b u t t h a t t h e s h i r t a p p e a r e d t o be r e d i n t h e image 
c o n t a i n e d i n t h e c e l l phone. When t h e S t a t e o f f e r e d t h e 
p h o t o g r a p h i n t o e v i d e n c e , A l l e n renewed h i s o b j e c t i o n . The 
t r i a l c o u r t o v e r r u l e d t h e o b j e c t i o n and a d m i t t e d t h e 
p h o t o g r a p h . When t h e S t a t e q u e s t i o n e d L t . M u r r a y a b o u t 
a n o t h e r p h o t o g r a p h , t h i s one d e p i c t i n g two guns t a k e n f r o m an 
image i n A l l e n ' s c e l l phone, A l l e n s a i d , "We o b j e c t a g a i n . 
I t ' s h e a r s a y . " (R. 76.) The t r i a l c o u r t o v e r r u l e d t h e 
o b j e c t i o n and a d m i t t e d t h e p h o t o g r a p h . 

A l l e n ' s o n l y o b j e c t i o n a t t r i a l -- t h a t t h e p h o t o g r a p h 
was " d o u b l e h e a r s a y , " o r a p h o t o g r a p h o f a p h o t o g r a p h -- d i d 
n o t p r e s e r v e f o r r e v i e w any o f t h e g r o u n d s o f o b j e c t i o n he now 
r a i s e s on a p p e a l . 

"'We n o t e i n i t i a l l y t h a t s p e c i f i c o b j e c t i o n s a r e 
n e c e s s a r y t o p r e s e r v e e r r o r . G i b b s v. S t a t e , 342 
So. 2d 448 ( A l a . C r . A p p . 1 9 7 7 ) . S p e c i f i c g r o u n d s o f 
o b j e c t i o n s w a i v e a l l g r o u n d s n o t s p e c i f i e d , and t h e 
t r i a l c o u r t w i l l n o t be p u t i n e r r o r on g r o u n d s n o t 
a s s i g n e d . H a r g r o v e v. S t a t e , 344 So. 2d 826 

1The S t a t e a r g u e d t h a t A l l e n was w e a r i n g t h e same n e c k l a c e 
and i t e m s o f c l o t h i n g on t h e n i g h t o f t h e s h o o t i n g , and 
w i t n e s s e s t e s t i f i e d A l l e n had f i r e d a s i l v e r gun. 
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( A l a . 1 9 7 7 ) . The t r i a l c o u r t must be a p p r i s e d o f t h e 
b a s i s f o r t h e o b j e c t i o n w i t h s u f f i c i e n t 
p a r t i c u l a r i t y t o a l l o w an i n f o r m e d d e c i s i o n t o be 
made on t h e p a r t i c u l a r l e g a l i s s u e s i n v o l v e d . B l a n d  
v. S t a t e , 395 So. 2d 164, 168 ( A l a . C r . A p p . 1 9 8 1 ) . A 
t r i a l c o u r t need n o t c a s t a b o u t f o r t e n a b l e g r o u n d s 
f o r an o b j e c t i o n t o e v i d e n c e . W a t k i n s v. S t a t e , 219 
A l a . 254, 122 So. 610 ( 1 9 2 9 ) . ' " 

B e t h u n e v. S t a t e , 502 So. 2d 386, 389 ( A l a . C r i m . App. 1 9 8 6 ) , 
q u o t i n g W y r i c k v. S t a t e , 409 So. 2d 969, 974 ( A l a . C r i m . App. 
1 9 8 1 ) . We n o t e t h a t A l l e n h ad f i l e d a p r e t r i a l m o t i o n i n 
l i m i n e , s e e k i n g e x c l u s i o n o f s e v e r a l p h o t o g r a p h s . However, 
A l l e n r a i s e d d i f f e r e n t g r o u n d s p r e t r i a l t h a n he does on a p p e a l 
and, i n any c a s e , " [ t ] h e g e n e r a l r u l e i s t h a t an a d v e r s e 
r u l i n g on a m o t i o n i n l i m i n e does n o t p r e s e r v e t h e i s s u e f o r 
a p p e l l a t e r e v i e w u n l e s s an o b j e c t i o n i s made a t t h e t i m e t h e 
e v i d e n c e i s i n t r o d u c e d . " Moody v. S t a t e , 888 So. 2d 532, 582 
( A l a . C r i m . App. 2 0 0 3 ) . 

T h e r e f o r e , A l l e n ' s argument i s n o t p r o p e r l y b e f o r e t h i s 
C o u r t f o r r e v i e w . 

F o r t h e r e a s o n s s e t f o r t h above, t h e judgment o f t h e 
t r i a l c o u r t i s due t o be a f f i r m e d . 

AFFIRMED. 

Windom, K e l l u m , B u r k e , and J o i n e r , J J . , c o n c u r . 
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