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REPLY

Louisiana v. Callais fundamentally altered the law that governs §2 cases—so
much so that an injunction against Louisiana’s 2022 map and affirmed by the Fifth
Circuit in 2023 had become ““easily” wrong under “the updated Gingles framework.”
Slip Op. 33. Callais addressed issues that Alabama has raised in this litigation but
had “never [been] decided” until now. Id. at 9. “In light of [ ] significant develop-
ments” guiding the interpretation of “§2 and constitutional principles,” the Supreme
Court updated every element of the Gingles test. Id. at 29-31. If there were ever a
case to vacate and remand after an intervening change in controlling law, this is it.

Plaintiffs misconstrue the nature of the request. The Secretary has not asked
the Court to “disrupt[] a state’s voting rules close to an election.” Resp.3. The Sec-
retary has asked the Court not to “decide in the first instance how [Callais] applies,”
United States v. Savarese, 842 F. App’x 448, 452 (11th Cir. 2021), because this is
“a court of review, not first view,” id. at 452 (Brasher, J., concurring). The Court can
vacate and remand without directing the district court “to reach any particular out-
come,” id. at 453, without opining on the merits, and without weighing any equities.
All the Court must find is that Callais “chang[ed] [the] landscape.” Thomas v. Att’y
Gen., 795 F.3d 1286, 1287 (11th Cir. 2015) (vacating and remanding sua sponte to

apply new law). It did, so vacatur is appropriate.
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The Secretary has asked for equitable relief only as an alternative. To that
request, Plaintiffs cling to Purcell—complaining that it is too late for “judicial inter-
vention.” Resp.4. But Purcell is a federalism principle that recognizes the critical
difference between judicial action enjoining the enforcement of state law and judi-
cial action permitting it. While Purcell “may counsel against the issuance of an in-
junction ... shortly before an election,” it ““does not counsel against a stay” (let alone
vacatur) to prevent an election from being “tainted” by “likely” improper judicial
intervention. Malliotakis v. Williams, 146 S. Ct. 809, 811 (2026) (Alito, J., concur-
ring in grant of stay). The district court’s injunctions—prohibiting Alabama’s en-
acted Senate map and requiring a court-ordered one—will more than “likely” be
vacated and revisited in light of Callais. Thus, Alabama asks not for the “federal
courts” to “alter the election rules on the eve of an election,” RNC v. DNC, 589 U.S.
423, 424 (2020), but to restore the proper “federal-state balance in elections™ that
existed before the federal court altered the election rules under a now-moribund legal
framework, Abbott v. LULAC, 146 S. Ct. 418, 419 (2025). The equities here are not
those that motivated Purcell.

Plaintiffs spend much of their brief trying to explain how their claims might
ultimately survive Callais. But whether the Secretary, “at the end of the day, will
prevail on the underlying merits ... is not how the Nken factors work.” Trump v.

CASA, Inc., 606 U.S. 831, 860 (2025). If the Court decides the alternative request
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for a stay, it must ask whether the Secretary is “likely to prevail on the merits of the
issue before [the Court], not whether he is likely to prevail on the merits of the un-
derlying suit.” Id. The issue before the Court is whether the injunctions are likely to
be vacated and the case remanded in light of Callais, and the answer is yes. And
even if the Court reaches the Secretary’s likelihood of success in the underlying suit,
it should hold that under the “updated” Gingles framework, Plaintiffs are unlikely to
succeed in their §2 claim relying on this record and an opinion that all agree applied
the wrong standard. The injunctions should be immediately vacated or stayed.

I. The Court Should Vacate And Remand Or Grant A Stay Because The
District Court’s Injunctions Cannot Survive Callais.

Plaintiffs hardly dispute that Callais has brought a sea change to the law of
redistricting. Every step of the district court’s reasoning must be revisited under the
“updated” framework because the old way of doing things ran afoul of “the text of
§2 and constitutional principles.” Callais.Op.29. “Because of the Supreme Court,
we now know that the district court was wrong,” so “a remand is the most prudent
course of action.” Savarese, 842 F. App’x at 452 (Brasher, J., concurring).

A.  First Gingles Precondition.

1. Callais requires a map that “achieves all the State’s objectives ... at least
as well as the State’s map.” Callais.Op.25. But here, the district court blessed maps
that made “tradeoffs” and “balance[d]” districting criteria, Op.173, so it did not

“already conclude| ] that Plaintiffs satisfy [Callais’s] requirements,” Resp.10.
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Plaintiffs fixate on partisanship, id. at 11-12, but their maps “must meet a/l
the State’s legitimate districting objectives,” Callais.Op.29. Their maps did not. To
take one example, their map “created a new city split in Prattville in Senate District
26,” Op.174, which the State opposed, DE251 q153. For another, what the district
court credited as a “logical choice” by their expert Dr. Fairfax, Op.175, the State
opposed because he subordinated “communities of interest” by connecting “isolated
rural black populations throughout the countryside that have little, if anything, in
common with the urban Montgomery population,” id. at §[154-56; see DE235-1:34.
For a third, the Legislature tried to protect incumbents and their districts, see Op.18,
so that voters are “familiar with those people running for office,” DE235-1:35; see
id. at 23, 31-32, 34-35; DE235-2:33. Plaintiffs did not.

Plaintiffs respond that their map is compact overall, that it does not split other
cities elsewhere in the State, and that Democrats may not win the court-ordered Dis-
trict 26. See Resp.12. These may have been colorable arguments before Callais, but
after Callais, Plaintiffs do not “meet their burden” unless they “provide an illustra-
tive map that met all the State’s nonracial goals.” Callais.Op.33. The district court
did not find that Plaintiffs did that because it instead allowed “trade-offs of those
principles that [it thought were] permitted.” Op.176.

2. Plaintiffs offered maps that did not use “race as much” as other criteria,

Op.173—but Callais prohibits a “map in which race was used” at all, Callais.Op.29.
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Plaintiffs respond that their expert “did not improperly use race.” Resp.10. But what
1s “improper” has changed. Whether it could be considered “race-blind” before Cal-
lais (Resp.11) to be “review[ing] race at the beginning” and “periodically” during
mapmaking, Op.173, the new rule is that “an illustrative map in which race was used
has no value,” Callais.Op.29. Plaintiffs also aimed to draw a new majority-black
district “without eliminating any of the [ ] existing” ones, DE251:43 (quoting PX6
455), which improperly made “race [ ] a districting criterion.” Callais.Op.29.

The district court found that Dr. Fairfax used race “to the degree the law al-
lows” (Op.174) and sacrificed the State’s goals to the extent “permitted” (Op.176),
but what Callais allows and permits is much different. The Court applied the wrong
legal standard, so those findings cannot sustain its judgment.

B. Second and Third Gingles Preconditions

At Gingles 2 and 3, the district court held it was “not require[d]” to “disentan-
gle party and race,” Op.183, but Callais says “disentangling race and politics” is
“critical,” Callais.Op.30. To this, Plaintiffs cherry-pick “two 2024 Republican pri-
mary races” to conclude “that White Republicans are not willing to support minority
Republican candidates.” Resp.13-14 (brackets omitted). But simply pointing to the
race of candidates in two elections—especially without controlling for other varia-
bles like funding or name recognition—proves little about whether race drives po-

litical outcomes. Plaintiffs likewise cherry-pick two issues on which they believe
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black and white voters “roughly” agree—abortion and same-sex marriage. Resp.14.
But controlling for two political issues is not the same as controlling for partisan
affiliation. It also does little to raise “a strong inference of racial discrimination.”
Callais.Op.35.

In any event, Plaintiffs do not contest that the district court applied the wrong
test. It expressly declined to disentangle party and race for Gingles purposes, Op.183,
and at the totality-of-circumstances stage, it adopted the view “that race plays a key
role in party attachments” in part for “legal” reasons that Callais abrogated, Op.201;
accord Callais.Op.34 (“[T]hat issues discussed by [the Democratic] party appealed
to black voters ... should have undercut, not strengthened, any showing of inten-
tional racial discrimination because race and politics are so intertwined.”). The dis-
trict court also seemed to put the burden on the State to present “evidence that only
party politics are at work,” Op.194, but Callais makes that clear that “plaintiffs must
provide an analysis that controls for party affiliation,” Callais.Op.30 (emphasis
added).

C. Totality of Circumstances

At the totality-of-circumstances stage, the district court “emphatically” relied
on “past discrimination,” Op.210, and the Senate Factors, Op.184-221, but the “in-

quiry must focus” on “present-day intentional racial discrimination regarding
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voting,” Callais.Op.30, rather than “jump[ing] right to the Senate Judiciary Com-
mittee Report,” id. at 7.

Plaintiffs insist that the district court made the requisite findings—even if it
applied the wrong standard. But as in Callais, where the district court erroneously
relied on “decades-old problems” and “sordid history,” Callais.Op.34, the court here
justified its injunction with history from the “late 1880s” to desegregation, Op.206-
208. And worse than Callais, where the district court “cast aside as ‘irrelevant’ the
lack of evidence that black voters had faced intentional discrimination in recent
years,” Callais.Op.34-35, the court here “refuse[d]” to credit evidence of equal ac-
cess to the political process on the ground that it would somehow “give punitive
effect to the political participation of Black Alabamians,” Op.210.

Plaintiffs cite the same kind of “evidence” that Callais held (at 34-35) did not
create “even a plausible likelihood of intentional discrimination by the State.” Com-
pare Resp.14-16 with Supp. Br. for Robinson Appellants 46-47, Callais, No. 24-109
(U.S. Aug. 27, 2025). Plaintifts cite ALBC v. Alabama, where there was no finding
of intentional discrimination, and Alabama was trying to comply with the VRA by
not “retrogressing the ability of black voters to elect candidates of their choices.”
231 F. Supp. 3d 1026, 1032-34 (M.D. Ala. 2017). Otherwise, Plaintiffs have a few
examples of voting cases against localities, the remark of a former legislator fifteen

years ago, and the fact that mostly Democrats attend NAACP events. Resp.15-16.
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They did not come “close to showing an objective likelihood that the State’s chal-
lenged map was the result of intentional discrimination.” Callais.Op.35.
* * *

Because “the parties had no occasion” to address Callais in the district court,
United States v. Pickett, 916 F.3d 960, 967 (11th Cir. 2019), the Court should vacate
and remand for that Court to consider this lawsuit “under the revised standard,”
Resp.2. Cf. ALBC v. Alabama, 575 U.S. 254, 273-75 (2015) (remanding where con-
clusions “might well have been different” but for “contrary view of the law”); Cal-
lahan v. U.S. Dep’t of Health & Hum. Servs., 939 F.3d 1251, 1265 (11th Cir. 2019).

II. Alternatively, The Court Should Grant A Stay To Prevent Irreparable
Harm.

In the alternative, the Court should stay the injunctions because the Secretary
has shown that he is likely to succeed on the question before the Court—whether to
vacate and remand in light of Callais—and the equities demand it. No court has
found that Plaintiffs have or could meet their burden under Callais, and thus no court
has found that it is likely that Alabama’s 2021 Senate Plan violates §2 under the
proper standard. Yet Alabama remains enjoined.

Plaintiffs seek to defend the upside-down by citing the Purcell principle—the
rule that courts should not “enjoin an impending election” at the last minute. Resp.4
(quoting Sw. Voter Registration Educ. Project v. Shelly, 344 ¥.3d 914, 918 (9th Cir.

2003)); see Merrill v. Milligan, 142 S. Ct. 879, 881 (2022) (Kavanaugh, J.,



USCA11 Case: 25-13007 Document: 68 Date Filed: 05/07/2026 Page: 18 of 22

concurring) (collecting cases). But “Purcell, while commonly justified by anti-dis-
ruption principles, is also grounded in a federalism principle—protecting states’ con-
stitutional interest under the Elections Clause in governing their own elections.”
Gardner v. Henderson, No. 2:26-CV-00084-RJS-JCB, 2026 WL 496448, at *16 (D.
Utah Feb. 23, 2026) (3-judge court) (Tymkovich, J., concurring). As Justice Ka-
vanaugh explained in the very opinion Plaintiffs rely on (at 4-5), “[i]t is one thing
for a State on its own to toy with its election laws close to a State’s elections. But it
1s quite another thing for a federal court to swoop in and re-do a State’s election laws
in the period close to an election.” Merrill, 142 S. Ct. at 881 (Kavanaugh, J., con-
curring). “The former ‘implicate[s] the authority of state courts to apply their own
constitutions to election regulations,” but the latter ‘involves federal intrusion on
state lawmaking processes.”” Gardner, 2026 WL 496448, at *16 (quoting Demo-
cratic Nat’l Comm. v. Wis. State Legislature, 141 S. Ct. 28, 28 (2020) (Roberts, C.J.,
concurring)). This case is the opposite of Purcell: the Secretary asks this Court to
vacate or stay an injunction, not to impose one.

Plaintiffs pretend such a request is unprecedented (Resp.4), but just look at
Callais: the plaintiffs there asked the Supreme Court to expedite its judgment be-
cause Louisiana’s primary election was set to “be held on May 16, 2026,” and the
Legislature was “considering pushing back” the election to allow for a new map

consistent with the Court’s opinion. See Application, Callais v. Louisiana, No.
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25A1197 (U.S. Apr. 29, 2026). The Robinson appellants—represented by many of
the same attorneys as plaintiffs here—objected that “many voters across the state
have already voted” and that “Purcell prevents this sort of late judicial tinkering.”
See Robinson Response (U.S. Apr. 30, 2026). The Supreme Court disagreed: On
May 4, it granted the application to expedite the judgment so that Louisiana’s elec-
tion changes could proceed in “an orderly process.” Order (U.S. May 4, 2026).

Alabama deserves the same opportunity. While Plaintiffs claim the mantle of
the public (Resp.16-18), the public is represented here by state officials who seek
the chance to use a map enacted by the people’s elected representatives rather than
a court-drawn map that, in light of Callais, is likely an unconstitutional racial gerry-
mander. See Callais.Op.35.!

CONCLUSION

For these reasons, the Court should (1) vacate the injunctions (DE274 & 322)

and immediately issue its mandate or (2) stay the injunctions.

! Plaintiffs also argue that relief should be denied because the Secretary did not go
first to the district court. Resp.19-20. But the Secretary’s primary request for relief
is one that only this Court can provide: to vacate the injunction and remand in light
of Callais. The district court cannot do that, and it is something that this Court is
likely to do in the normal course; the Secretary simply asks that the Court expedite
that process. The Secretary seeks a stay in the alternative—and it conserves judicial
resources and prevents confusion for the Secretary to bring that request as an alter-
native to this Court rather than to seek two separate forms of relief from two separate
courts at the same time, particularly given the timeline in which the Secretary needs
relief. See Fed. R. App. P. 8(a)(2)(A)(1) (noting that a stay motion need not be pre-
sented first below when it would be “impracticable” to do so).

10
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